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The plaintiffs in this case, Arthur Alan Wl k, an
attorney, and his law firm have sued their former professional
l[iability insurer, Westport |Insurance Corporation, asserting that
it breached the ternms of their insurance contract by failing to
provide the plaintiffs with a defense when clains allegedly were
asserted against themin connection with their representation of
aclient in a state court |lawsuit.

In state court, the plaintiffs litigated a wongfu
deat h case arising out of an airplane crash. Albert Eigen, the
personal representative of the decedents’ estates, hired the
plaintiffs to represent him In January 2004, the plaintiffs
negoti ated a settlenment on behalf of M. Eigen with severa
def endant s whose equi pnent allegedly contributed to the crash. A
few nonths | ater, one of the defendants, Precision Airnotive
Corporation, filed a petition for relief fromthe settlenent.

The petition did not nanme the plaintiffs as parties, but it

argued that the plaintiffs and M. Eigen had m srepresented the



amount of insurance avail able from other sources and had
fraudul ently i nduced the settl enent.

In May 2004, the trial court denied Precision’s
petition for relief and enforced the settlenent. That decision
was appealed. On April 20, 2005, the Superior Court of
Pennsyl vani a reversed and remanded for an evidentiary hearing,
expressi ng serious concerns about the conduct of M. Eigen and
the plaintiffs. The trial court ultimtely determ ned that
neither the plaintiffs nor M. Eigen had engaged in m sconduct,
denied the petition, and confirnmed the settl enent.

In the present case, the plaintiffs have asserted
clainms for breach of contract, bad faith, and quantum neruit,
arising out of the defendant’s decision not to defend the
plaintiffs in the state court proceedings. At the outset, |
granted the defendant’s notion to dismss, which | inadvertently
referred to as a notion for summary judgnent. | determ ned that
the plaintiffs were not entitled to a defense because, anong
ot her reasons, no “clainf had actually been asserted agai nst the
plaintiffs. That ruling was appealed to the Third Crcuit, which
reversed and remanded, holding in part that:

In meking this finding [that no claimhas

ever been actually made agai nst M. Wl k],

the District Court may have overl ooked the

fact that the Superior Court had vacated the

trial court’s denial of the petition for

review and remanded for an evidentiary

hearing to determ ne whether Wl k and Ei gen
had commtted fraud in the inducenent to



effect a settl enent.

Viewing the facts in the light nost favorable
to Wl k, as a non-noving party, Precision’s
petition for review, as construed by the
Superior Court, denonstrates that there may
be a genuine issue of fact in dispute about
whet her Wol k was entitled to a defense under
the policy against Precision’s claimthat he
was guilty of fraud in the inducenent. W
cannot conclude fromthis record that no
rational fact-finder could determ ne that
Wl k failed to give Westport witten notice
of Precision’s claimagainst him The
District Court erred in determning the truth
of this factual dispute.

On remand, the parties submtted supplenmental briefs and | held a
hearing. | determ ned that the defendant’s notion for summary

j udgnment nust be deni ed because the facts of record were
“precisely the same as they were when the Court of Appeals
rendered its decision.”

The def endant has again noved for summary judgnment
arguing that it has di scovered new evidence showing that it had
no duty to provide a defense. First, the defendant has submtted
a January 4, 2006 letter sent by Precision’s counsel to the
di scovery master appointed to conduct the evidentiary hearing in
the state court proceeding. The letter states:

Preci sion never made an all egation of fraud

agai nst M. Wl k before Judge Colins or the

Superior Court. Fair reading of al

Preci sion’s pleadings both before the trial

court and Superior Court reveal s that

Preci sion al ways mai ntai ned that the estates
and/or their agents failed to disclose the
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i nsurance at issue, not that M. Wlk (or M.

Stoll or M. Ford for that matter) in

particul ar had commtted fraud.

The defendant al so submts an enmail sent by one of the
plaintiffs enployees, Cheryl DelLisle, to the plaintiffs’

i nsurance broker. The subject line of that email states:
“Potential Prof Liability aim” Again, the defendant argues
that this shows that a clai mwas never asserted against the
plaintiffs, at nost there was a potential claim and the
plaintiffs were aware of that fact.

In response, the plaintiffs submt one of the
defendant’s internal docunents, which states, in reference to the
plaintiffs, that:

The inplied dishonesty of the Insd s conduct

and the vehenence of the Appt C opinion

makes ne a little nervous. However, this is

an evidentiary hearing before a judge, not a

jury. Wbrst case scenario the danage node

is $1.33 mllion. Chances of the Insd being

held liable approx. 10% so |I am setting

initial reserves at $150K
The plaintiffs argue that this evidences that the defendant
believed that plaintiffs could be held liable, and therefore the
defendant’s position that a clai mwas not asserted agai nst the
plaintiffs was sinply not true.

The defendant also, for the first tine, raises several
addi ti onal defenses. First, the defendant argues that it did not

have a duty to defend because the all eged claimwas made, if at

all, before the policy’'s inception on March 16, 2005. The
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i nsurance policy is a “clains-nmade and reported” policy, which
limts coverage to “CLAIMS first made agai nst any | NSURED duri ng
the POLICY PERI OD.” The defendant argues that if a clai mwas
made against the plaintiffs, it happened when Precision filed its
petition for relief fromthe settlenment agreenent with the trial
court on March 18, 2004, which is outside of the policy period.

Second, the defendant asserts that the policy’'s “prior
know edge exclusion” bars the plaintiffs’ clainms. The “prior
know edge excl usi on” denies coverage for clains arising from

[ Alny act, error, om ssion, circunstance, or

PERSONAL | NJURY occurring prior to the

effective date of this PCOLICY, if any | NSURED

at such effective date knew or could have

reasonably foreseen that such act, error,

om ssion, circunstance or PERSONAL | NJURY

m ght be the basis of a CLAIM.]
The defendant contends that it is undisputed that the fraudul ent
i nducenent clains asserted in Precision’s petition for relief
arose sonetine before the settlenent occurred in January 2004.
And again, the defendant argues that the plaintiffs knew that a
cl ai m had been made agai nst them on March 18, 2004, when
Precision filed its petition for relief.

In my view, the “new’ evidence offered by the defendant
does not support sunmary judgnent. There is a genuine factual
di spute whether a claimwas asserted against the plaintiffs. The

plaintiffs have offered evidence in rebuttal, and the record has

not significantly changed since | ruled on the defendant’s



previ ous notion for summary judgnent.

The dism ssal of the plaintiffs’ clains on the basis of
one of the asserted defenses would be equally inappropriate.
Before it can be determ ned whether the claimwas nade before the
i nception of the policy or is otherwi se barred by the “prior
know edge exclusion,” the fact-finder nust determ ne at what
point a claimwas allegedly asserted against the plaintiffs, if
at all, and when the plaintiffs had know edge of the claim
questions for which the current factual record is either
insufficient or in dispute. The Pennsylvania Superior Court’s
opi nion was issued on April 20, 2005, during the policy period.
Consi stent with the Third Crcuit’s view that “Precision’s
petition for review, as construed by the Superior Court,
denonstrates that there may be a genuine issue of fact in dispute
about whether Wl k was entitled to a defense under the policy,” |
cannot say as a matter of law that the alleged claimwas nade
against the plaintiffs outside of the policy period. The
defendant’s notion for sunmary judgnent is denied.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ARTHUR ALAN WOLK and ARTHUR ) ClVIL ACTI ON
ALAN WOLK ASSCClI ATES d/ b/ a
THE WOLK LAW FI RM
V.
VESTPORT | NSURANCE CORPCRATI ON ; NO. 06-cv-5346-JF

ORDER

AND NOW this 9" day of August 2010, upon
consi deration of the defendant’s notion for summary judgnent
(docunent nunber 29), and the plaintiffs’ response thereto, IT IS
ORDERED:

That the defendant’s notion is DEN ED

BY THE COURT:

/s/ John P. Fullam
John P. Full am Sr. J.




